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The Fundamental Rights are enshrined in Part III of  
the Constitution from Articles 12 to 35. 

In this regard, the framers of  the Constitution derived 
inspiration from the Constitution of  USA (i.e., Bill of  
Rights).
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Originally, the Constitution provided for seven 
Fundamental Rights-

1. Right to equality (Articles 14–18) 

2. Right to freedom (Articles 19–22) 

3. Right against exploitation (Articles 23–24)
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4. Right to freedom of  religion (Articles 25–28) 

5. Cultural and educational rights (Articles 29–30) 

6. Right to property (Article 31)

7. Right to constitutional remedies (Article 32)
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However, the right to property was deleted from the 
list of  Fundamental Rights by the 44th Amendment 
Act, 1978. 

It is made a legal right under Article 300-A in Part 
XII of  the Constitution. So at present, there are only 
six Fundamental Rights.
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Features of  Fundamental Rights:

1. Some of  them are available only to the 
citizens.

2. They are not absolute but qualified. The state 
can impose reasonable restrictions on them.

9



3. 

They are justiciable, allowing persons to move 
the courts for their enforcement, if  and when 
they are violated. 

4.

They are defended and guaranteed by the 
Supreme Court.
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5. 

They can be suspended during the operation of  
a National Emergency except the rights 
guaranteed by Articles 20 and 21.
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6. 

Their application to the members of  armed 
forces, para-military forces, police forces, 
intelligence agencies and analogous services 
can be restricted or abrogated by the 
Parliament (Article 33). 
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7.

Their application can be restricted while martial 
law is in force in any area. 

Martial law means ‘military rule’ imposed under 
abnormal circumstances to restore order 
(Article 34). It is different from the imposition of  
national emergency.
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Habeas Corpus

It is a Latin term which literally means ‘to have 
the body of’. 

It is an order issued by the court to a person 
who has detained another person, to produce 
the body of  the latter before it. 
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The court then examines the cause and legality 
of  detention. It would set the detained person 
free, if  the detention is found to be illegal. 

Thus, this writ is a bulwark of  individual liberty 
against arbitrary detention. 
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The writ of  habeas corpus can be issued 
against both public authorities as well as 
private individuals. The writ, on the other hand, 
is not issued where the (a) detention is lawful, 
(b) the proceeding is for contempt of  a 
legislature or a court, (c) detention is by a 
competent court, and (d) detention is outside 
the jurisdiction of  the court.
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Mandamus 

It literally means ‘we command’. It is a 
command issued by the court to a public official 
asking him to perform his official duties that he 
has failed or refused to perform. 

27



It can also be issued against any public body, a 
corporation, an inferior court, a tribunal or 
government for the same purpose. 

The writ of  mandamus cannot be issued:

(a)against a private individual or body; 

(b) to enforce departmental instruction that 
does not possess statutory force; 
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(c) when the duty is discretionary and not 
mandatory;

(d) to enforce a contractual obligation; 

(e) against the president of  India or the state 
governors; and 

(f) against the chief  justice of  a high court 
acting in judicial capacity.
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Prohibition 

Literally, it means ‘to forbid’. It is issued by a 
higher court to a lower court or tribunal to 
prevent the latter from exceeding its jurisdiction 
or usurping a jurisdiction that it does not 
possess. 
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Thus, unlike mandamus that directs activity, the 
prohibition directs inactivity. 

The writ of  prohibition can be issued only 
against judicial and quasi-judicial authorities. 

It is not available against administrative 
authorities, legislative bodies, and private 
individuals or bodies.
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Certiorari

In the literal sense, it means ‘to be certified’ or 
‘to be informed’. It is issued by a higher court to 
a lower court or tribunal either to transfer a 
case pending with the latter to itself  or to 
squash the order of  the latter in a case.
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It is issued on the grounds of  excess of  
jurisdiction or lack of  jurisdiction or error of  
law.

Thus, unlike prohibition, which is only 
preventive, certiorari is both preventive as well 
as curative. 
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Previously, the writ of  certiorari could be issued 
only against judicial and quasi-judicial authorities 
and not against administrative authorities. 

However, in 1991, the Supreme Court ruled that 
the certiorari can be issued even against 
administrative authorities affecting rights of  
individuals. 

Like prohibition, certiorari is also not available 
against legislative bodies and private individuals 
or bodies. 
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Quo-Warranto

In the literal sense, it means ‘by what authority 
or warrant’. 

It is issued by the court to enquire into the 
legality of  claim of  a person to a public office. 
Hence, it prevents illegal usurpation of  public 
office by a person. 

35



The writ can be issued only in case of  a 
substantive public office of  a permanent 
character created by a statute or by the 
Constitution. 

It cannot be issued in cases of  ministerial office 
or private office. Unlike the other four writs, this 
can be sought by any interested person and not 
necessarily by the aggrieved person.
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